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Executive Summary

To ensure that
digital businesses
contribute equitably
to public revenue
and support
economic growth,
Kenya has in recent
years, implemented
a range of direct and
indirect digital taxes.
Among these is the
Digital Services Tax
(DST), introduced in
2021, which levies a
1.5% tax on the gross
transaction value

of digital services
rendered within
Kenya.

axes are essential for governments to effectively and

predictably mobilize the revenue required to fund

public expenditures and deliver essential services.
However, the rapid digitalization of economies has
exposed the shortcomings of century-old international tax
frameworks, underscoring the urgent need for new rules
that are better suited to the modern digital age.

With the digital economy becoming an integral part of
the global economic landscape, extensive discussions
have taken place for over a decade at both national and
international levels regarding the taxation of digital
activities. Despite these discussions, progress towards
a comprehensive global solution has been slow and
complicated, prompting a number of countries to introduce
unilateral taxes targeting big technology companies such
as Alphabet, Meta, Netflix and Amazon, which are accused
of not paying their fair share of taxes in the jurisdictions

where their revenue is derived.

Kenya, along with other countries, has taken various
measures aimed at raising revenue from its rapidly
growing digital economy. To ensure that digital businesses
contribute equitably to public revenue and support
economic growth, Kenya has in recent years, implemented
a range of direct and indirect digital taxes. Among these
is the Digital Services Tax (DST), introduced in 2021, which




levies a 1.5% tax on the gross transaction
value of digital services rendered within
Kenya.

Additionally, a Value Added Tax (VAT) on
Digital Marketplace Supply was established to
capture taxes from online sales and services.
In 2023, additional taxes in the form of a
digital assets tax (DAT) and withholding tax
(WHT) on content creators were introduced.

Further to these taxes, the contentious
Kenya Finance Bill, 2024 had proposed three
additional taxes: the Significant Economic
Presence (SEP) tax, excise tax, and expansion
of the withholding tax (WHT). However, due
to widespread protests across the country
rejecting the proposed tax hikes, the Bill was

withdrawn.

Still, the implications of these tax measures
on businesses and the broader economy
are  substantial, necessitating careful
consideration of their potential impact on

growth and development.

The introduction of various digital taxes in
Kenya is motivated by several key factors.
First and foremost, the primary driver is the
urgent need for revenue generation by the
government to meet its obligations. Given
the country’s significant debt burden, digital
taxation presents a new and potentially
the

substantial source of funding for

government.

Additionally, these taxes are designed to
ensure that digital businesses contribute their
fair share to the tax base, thereby promoting
equity within the tax system. Moreover,
implementing digital taxes could enhance
the country’s economic sovereignty by
providing greater control over its economic
resources and digital infrastructure.

Finally, adapting the country’s tax system
to align with the rapid growth of the
digital economy is crucial, as it ensures that
taxation mechanisms evolve in tandem with
technological advancements.

Nevertheless, Kenya is still confronted with
the challenge of effectively taxing digital
economic activities. To start with, establishing
a taxable presence (i.e. nexus) for digital
businesses is difficult as digitalisation allows
companies to engage in significant business
activities without meeting a criteria for a
permanent establishment in the country.

Second, characterizing the nature of digital
transactions as well as income for tax
purposes can be challenging, as existing tax
rules and regulation may not adequately
address the unique features of the digital

economy.

Third, ensuring taxpayer compliance can be
time-consuming, complicated and costly,
hence making it difficult for the revenue
authority to enforce.

Fourth, administration of digital taxes is




made difficult owing to insufficient technical
expertise, inadequate digital infrastructure,
and limited resources for enforcement.

Fifth, the high tax uncertainty creates
ambiguity for businesses and makes it
difficult for them to make informed decisions
regarding compliance, expected liabilities, as
well as long-term planning.

Sixth, the challenge of accessing user data,
combined with the intricacies involved in
accurately valuing and attributing data for
tax purposes, introduces an additional layer
of complexity.

These challenges make it difficult for the
government to effectively tax digital activities
without causing distortions in the economy.
Like other forms of taxation, digital taxation
has significant implications for various
stakeholders and the broader economy.
For businesses operating in multiple
jurisdictions, these taxes increase the risk
of double taxation, potentially reducing
profitability and undermining the perceived

fairness and stability of the tax system.

Moreover, digital taxes may increase the cost
of doing business in the country, which could
adversely affect investment decisions and
the overall business environment, potentially
stifling digital innovation and growth. For

the government, the unilateral digital taxes
increase the administrative burden, requiring
additional resources to manage compliance
and enforcement. Furthermore, they risk
provoking trade disputes with other countries
whose businesses operating internationally
may face conflicting tax obligations.

In addition, they can undermine fiscal
sustainability by creating an unstable
revenue base, leading to unpredictable
funding for public services. More
importantly, these actions can erode public
trust in government, as citizens may perceive
unilateral tax measures as unfair or as a sign

of ineffective governance.

For consumers, there is a potential for
increased prices as businesses may pass on
the tax burden, affecting the affordability and
accessibility of various goods and services.
This potential increase in costs for consumers
could hinder the widespread adoption
of digital services, which are essential for
economic modernization and inclusion.

Furthermore, taxpayers are likely to evade
paying the digital taxes, leading to lower
voluntary compliance and higher costs for
tax enforcement.




CONCLUSION 4. Balancing Innovation and Taxation for
In  conclusion, the study offers five Fiscal Sustainability.

recommendations aimed at creating a fair, 5. Promoting Fairness in Kenya's Digital Tax
inclusive, and sustainable digital taxation Regime.

landscape in Kenya:
Implementing these recommendations could
1. Enhancing taxpayers’ trust through help the country develop a digital taxation

transparency in policy making. framework that not only meets its short-term
2. Simplifying Digital Taxation for Efficiency  revenue needs but also supports sustainable
and Compliance. economic growth and development in the
3. Promoting Inclusivity in Digital long term, ultimately benefiting the nation
Tax Policymaking through a as awhole.

Multistakeholder Approach.
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1.0 Introduction to Digital Taxation

The digital economy
encompasses a
wide range of
activities, including
e-commerce, online
services, digital
platforms, and the
use of emerging
technologies

such as big data

and artificial
intelligence. These
digital activities
integrate seamlessly
with traditional
economic sectors,
driving productivity
gains and creating
new avenues for
value creation.

1.1 Overview of the Digital Economy

he digital economy has experienced remarkable

growth since the commercialization and widespread

adoption of the internet in the 1990s," and thus
significantly transformed the global economic landscape,
ushering in numerous opportunities for growth, innovation,
and increased economic efficiency across different sectors.

While there is no universally accepted definition of the term
“digital economy,” Bukht and Heeks describe it as “that part
of economic output derived solely or primarily from digital
technologies with a business model based on digital goods or
services.!"?

Going by this definition, the digital economy encompasses a
wide range of activities, including e-commerce, online services,
digital platforms, and the use of emerging technologies such
as big data and artificial intelligence.? These digital activities
integrate seamlessly with traditional economic sectors, driving
productivity gains and creating new avenues for value creation.*

The Organization for Economic Co-operation and Development
(OECD)’s Task Force on the Digital Economy (TFDE) has identified
three key characteristics that define the digital economy:

The ability to achieve significant scale “without any
significant physical presence,”

The importance of intellectual property (IP) and intangible
assets, and

The important role of data and user participation in value
creation.

1. Manel Bondi, Digital Taxation: A Comparative Study Between the OECD & UN Proposals (Riyadh: Digital http://www.gdi.manchesterac.uk/research/publications/working-pa-
pers/di/

2. Rumana Bukht and Richard Heeks, "Defining, Conceptualising and Measuring the Digital Economy,"Working Paper Series, no. 68.(2017): 13, accessed May 25, 2024, http://www.
gdimanchester.ac.uk/research/publications/work ing-papers/di/

3. Ibid.

4. Organisation for Economic Co-operation and Development (OECD), Tax Challenges Arising from Digitalis, https://doi.org/10.1787/9789264293083-en.




Furthermore, the digital economy often operates
through multi-sided platforms, where value is
generated from network effects and externalities
associated with free or subsidised products.®

These distinct features have enabled the rise of
digital companies with diverse business models
such as content platforms like Facebook and
YouTube, platforms trading tangible goods such
as Amazon, eBay and Alibaba, as well as sharing
economy firms such as Airbnb and Uber. ¢ These
platforms leverage innovative technologies to
connect multiple user groups, thereby creating
ecosystems that enhance user engagement,
facilitate transactions and enable interactions that
generate value and drive economic activity across
different sectors.

While the digital economy has brought many
benefits to citizens and companies, the emergence
of disruptive digital activities and novel business
models has become a growing challenge for
existing taxation systems in many countries.

"These challenges include how to redefine rules for
businesses operating without physical presence
in the tax jurisdictions where their commercial
activities are carried out (“Nexus” rules), methods
for identifying and valuing how user data
and activities contribute to the multinational
(MNE's)
the relevant share of the company’s profits that

enterprises’ profits and determining
will be subject to tax in a given jurisdiction (the
“profit allocation” rules), and classifying profits
from intangible/digital assets and transactions

.(“Characterization”rules). &

Figure 1: Challenges to Taxation
Systems brought about by

Digitalisation
How to redefine rules
for businesses operating
Challenges without physical
related to presence in the tax
Nexus jurisdictions where their
commercial activities are
carried out
Methods for identifying
and valuing how user
data and activities
Challenges contribute to the
related __| multinational enterprises’
(MNE’s) profits and
to Pmﬁ.t determining the relevant
Allocation share of the company’s
profits that will be
subject to tax in a given
jurisdiction
How to classify profits
Challenges from intangible/
related t°_ X | digital assets and
Characterization | . - i o

Source: Bondi, 2022

These complex challenges arising from the rapid
digitalization of economies have made obvious the
inadequacy of century-old international tax rules
to address the needs of today’s global economy,
highlighting the need to develop new rules that
are adapted to the evolving digital environment. ®

and Heeks ‘Defining, Conceptuahsmg and easurmgthe
Report (Paris: OECD Publishing, 2015), 6, accessed May 14, 2024, https:
7. OECD, Addressing the Tax Challenges of the Digital Economy: Action
essing-the-Tax-Challenges-of-the-Digital-Economy-Action-1-  2015-Fi

5. OECD,” \ntroduct\on to Tax ChaHenges oflhe D\g\tal Economy in Addressing the Tax Chal\enges of the D\glta\ Economy (201
g

015 F\na\ Report (Parls OECD Pubhshmg 2015) 6, accessed May 14, 2024 Htpk
nal-Report.

4), accessed May 14, 2024, htt

2015 Final
015-Final-Report
oecd.org/

8. Manel Bondi, Digital Taxation: A Comparative Study Between the OECD & UN Proposals (Riyadh: Digital Cooperation Organization, 2022), https://dco.org/wp-content/up-

loads/2022/08/Digital-Taxation-White-Paper-3.pdf
9. Ibid




Figure 2: Scoping the Digital Economy

Source: Bukht & Heeks (2017)

1.2 Taxing the Digital Economy

In response, countries around the world have
attempted to address the taxation challenges

posed by digitalization in a variety of ways.'®

At the multilateral level, one key initiative aimed
at reforming the international tax system is the
OECD/G20 Inclusive Framework on Base Erosion
and Profit Shifting (BEPS), which resulted in an
agreement in June 2021 on a two-pillar approach.
Pillar One involves revised profit allocation and
nexus rules, while Pillar Two introduces a global

minimum tax."?

Emerging from the OECD/G20 Inclusive Framework
in 2023, the Multilateral
Convention to Implement Amount A of Pillar One

BEPS negotiations

(the MLC) represents a significant step towards
addressing the tax challenges posed by the
digitalization of the global economy. The MLC is
part of global efforts to modernise international
tax rules, ensuring that large and highly profitable
MNESs pay a fair share of taxes in jurisdictions where
they generate significant revenues, regardless of
their physical presence.

10. Bid
11. Bukht and Heeks, “Defining, Conceptualising and Measuring the Digital Economy!"

Patrick Marley, Peter Macdonald, and Taylor Cao, 136 Countries Agree to OECD/G20 Inclusive Framework’s Two-Pillar Solution to International Tax Reform,” Osler, October

12, 2021, https://www.osler.com/en/insights/updates/136-countries-agree-to-o

3-g20-inclusive-framework-s-two-pillar-solution-to-international-tax-refor/.




The MLC co-ordinates a reallocation of taxing rights to
market jurisdictions with respect to a share of the profits of
the largest and most profitable multinational enterprises
operating in their markets. This reallocation aims to reflect
the value created by these companies in different markets
more accurately. By doing so, the MLC seeks to improve
tax certainty, reduce disputes, and promote fairness in the
international tax system, while also eliminating the need for
unilateral digital services taxes, fostering a more coordinated
global approach.”™
|
The Multilateral Owing to the initial lack of multilateral consensus coupled

. with the slow and complicated process involved in ratifyin
Convention to P P ying

of the MLC by countries, various jurisdictions have resorted
Implement Amount

to introducing unilateral rules targeting digital companies as

A of Pillar One (the well as unilateral and multilateral rules redefining traditional
MLC) represents tax concepts."These unilateral tax measures include:
a significant step
towards addressing . Alternative applications of the permanent

establishment (PE) threshold;
the tax challenges . Withholding taxes

pOSEd by the . Turnover tawxes;
digitalization of the +  Regimes to deal with large MNEs."®

global economy.
These tax measures and tax proposals targeting the digital

F— economy often disregard traditional tax theory principles,
which emphasize neutrality, efficiency, and fairness in tax
policy design and administration.The unilateral measures can
lead to double taxation, increased administrative burdens,
and trade disputes, complicating the international tax
landscape. This underscores the urgency of a coordinated,
global approach to the taxation of the digital economy as

proposed under the MLC.

13."OECD, Multilateral Convention to Implement Amount A of Pillar One (October 2023), accessed May 14, 2024, https: ecd.org/en/topics/sub-issues/reallocation-of-tax:
ing-rights-to-market-jurisdictions/multilateral-convention-to-implement-amount-a-of-pillar-one.html

14."Lilian Faulhaber, “Taxing Tech: The Future of Digital Taxation; Virginia Tax Review 39, no. (2019): 145-96.

15. OECD, "Tax Challenges Arising from Digjitalisation - Interim Report 2018;"32-35,

16. Cristian Oliver Lucas-Mas and Raul Félix Junquera-Varela, Tax Theory Applied to the Digital Economy: A Proposal for a Digital Data Tax and a Global Internet Tax Agency
(Washington, DC: The World Bank, 2021). Lilian Faulhaber, “Taxing Tech: The Future of Digital Taxation; Virginia Tax Review 39, no. 2 (2019): 145-96

R |
|



Figure 3: Direct Taxes Global Map

Source: KPMG (2022)"7

With digital services trade currently the fastest-
growing segment of international trade, digital
taxation has become a major discussion point
within the World Trade Organization (WTO)
e-commerce negotiations. Of particular concern
is the moratorium on customs duties on electronic
transmissions, which has been periodically
in 1998. The

moratorium prohibits tariffs on digital imports,

extended since its introduction

thereby contributing to a stable and predictable
policy environment for digital trade.®

A much-debated point in discussions revolves
around the fiscal implications of the quarter-
century old agreement, as some countries fear that
the current rules could hurt their revenue potential
and constrain their policy space.'®

A number of countries want the WTO to terminate
the moratorium, arguing that it limits their ability
to generate revenue from the digital economy,
as they cannot impose customs duties on
electronically transmitted goods and services. This
concern is particularly pronounced in developing
countries, which may rely more heavily on customs
duties as a revenue source.?

17. KPMG, Taxation of the Digitalized Economy
ic

taxation-of-ths italized-economy-latam.pdf

g

t should-remain-open
19. Ibid.
20. Nana Ama Sarfo,

merce-moratorium-deb

/7187

LATAM Focus: Developments Summary, February 3, 2022, 5, https://assets.kp;

Guide to the WTO E-Commerce Moratorium Debate Tax Notes, March 4, 2024, https://www.taxnotes.co

g.com/content/dam/kpmg

3/why-digital

-wto-e-com-




Tax authorities
across Africa

are increasingly
recognizing

the impact of

the burgeoning
digital economy
on their fiscal
landscapes in the
form of foregone
tax revenues. To
mitigate against
this, several
countries are
actively seeking
to adapt their tax
policies to capture
these revenues.

Likewise, tax authorities across Africa are increasingly recognizing
the impact of the burgeoning digital economy on their fiscal
landscapes in the form of foregone tax revenues. To mitigate
against this, several countries are actively seeking to adapt their tax
policies to capture these revenues.?' However, African countries,
like other nations across the globe, find that with the consistent
revenue loss, they are left with very limited options given the
delay in the consensus-based global solution to addressing tax
challenges arising from digitalisation.?

To help support these efforts, the African Tax Administration Forum
(ATAF) on 30 September 2020 released its Suggested Approach to
Drafting Digital Services Tax Legislation. It proposes a rate between
1 and 3 percent on gross annual digital services revenue earned
by a company or multinational enterprise (MNE) in a country.?®
This rate is designed to be balanced - high enough to generate
significant revenue, but low enough to avoid discouraging digital
business activities, particularly for start-ups and small and medium
enterprises (SMEs). The ATAF's guidelines provide a structured
approach for countries to draft and implement DSTs, addressing
key issues such as the definition of taxable digital services, the
determination of tax liability, and compliance requirements.2*

For Kenya, which has limited sources of non-tax revenues, the
prospect of increasing revenues by levying taxes on its growing
digital sector seems like an easy way to broaden the tax base and
grow its tax revenue.?* Consequently, the country has amended its
tax laws, allowing it to levy various direct and indirect taxes while
proposing new ones.26However, its approach to taxing the digital
economy has been met with substantial criticism and challenges.
Multinational corporations are particularly concerned about the
lack of predictability, complexity of compliance and the potential

]
for double taxation.There are also concerns that these taxes could
stifle innovation, deter foreign investment, and slow the growth of
the digital sector.?”
21. PWC, VAT in Africa: Digital Services (2024): 2, accessed June 15, 2024, https://www.pwc.coza/en/assets/pdf/vat-and-digital-se a.pdf.

22. African Tax Administration Forum (ATAF), “ATAF Publishes an Approach to Taxing the Digital Economy,October 1, 2020, htt;

23. ATAF, Suggested Approach to Drafting Digital Services Tax Legislation, (September 30, 2020), accessed May 28, 2024, https://events.ataftax.org/index

proach-to-taxing-the-digital-economy
ments&func=view&document_id=79.
24. |bid.

ataftax.org/ataf-publishes-an-ap-

=docu-

25. Catherine Ngina Mutava and Bernadette Wanjala, Taxing for a More Equal Kenya (Nairobi: Oxfam, 2017), v, accessed May 23, 2024, DOI: 10.21201/2017.1190,
26. Kenya Revenue Authority (KRA), Taxing the Digital Economy in Kenya, September 2020, accessed May 28, 2024, https//www.kra.go.ke/images/publications/Policy-Brief-—

Taxing-the-Digital-Economy-in-Kenya.pdf.

27. Dominic Omondi, “MPs Hand Multinational Tech Firms Tax Reprieve in Changes," Business Daily, June 19, 2024, https://www.  businessdailyafrica.com/bd/economy/mps-

hand-multinational-tech-firms-tax-reprieve-in-changes--4662324

l

|



Additionally, Kenya’s unilateral implementation of
digital taxes, amidst ongoing global discussions on
taxation frameworks, raises risks of international
trade disputes and retaliatory measures. Despite
coming under pressure to drop its digital tax, Kenya
is reluctant to adopt the OECD’s global minimum
corporate tax, preferring to retain its digital tax due
to strained state finances and the need to preserve
revenue. 2

As the digital economy continues to evolve, it is
crucial for governments, businesses, individuals,
and other tax stakeholders in Kenya and beyond
to understand the nature and scope of digital
taxation in Kenya. Further, they need to recognize
how it will impact their tax systems and identify the
adaptive measures they need to take to minimize
its disruptive impact.

Accordingly, this study provides a critical
examination of the country’s current digital
taxation landscape, explaining the rationale
behind the various digital tax measures, the
obstacles encountered in their implementation,
and the potential impact on various stakeholders,
while offering

suggestions for maximizing

domestic resource mobilization.
1.3 Methodology

This study employed a mixed-methods approach,
combining insights from a half-day workshop
with extensive desk research. The workshop, held
on 29 May 2024, in Nairobi, Kenya, gathered key

stakeholders and experts to provide valuable input

on digital taxation in Kenya.

These diverse perspectives and contributions were
meticulously documented through detailed notes
and recordings. To complement the workshop
findings, desk research was conducted, involving
an extensive review of relevant literature, reports,
and data. The desk research allowed for a broad
examination of existing knowledge and practices
related to digital taxation, providing a solid

foundation for the analysis.

The integration of these two approaches—

practical insights from the workshop and

theoretical knowledge from desk research—
enabled a well-rounded and robust analysis.
This mixed-methods approach also facilitated
the development of informed conclusions and
actionable recommendations in this report.

Moreover, the approach demonstrates the
commitment to evidence-based policymaking
and the incorporation of diverse stakeholder
perspectives in addressing the challenges,
opportunities and prospects related to digital

taxation in Kenya.
1.4 Organization of the Study
The paper is organised as follows:

. Section one introduces digital taxation,
providing an overview of global efforts to tax
the digital economy;

. Section two reviews and analyses the

28. Africa Intelligence,
africa-and-the-horn/2024/(

“Nairobi Still Reluctant to Sign Up to OECD Global Minimum Corporate Tax," April 9, 2024,accessed May 15, 2024, https:

www.africaintel

14/09/nairobi-still-reluctant-to-sign-up-to-oecd-global-minimum-corporate-tax,110202482-gra




applicable and proposed digital taxes in
Kenya;

Section three discusses the rationale for
taxing the digital economy;

Section four address the specific challenges
faced in implementing digital taxation in
Kenya;

distortive

Section five the impact

of digital taxation; Section six offers

concluding thoughts and makes crucial
recommendations aimed at strengthening

Kenya's digital tax framework.




_
2.0 Digital Taxation in Kenya

2.1 Overview of Digital Taxes

igital taxes refer to policies that specifically target

revenues from businesses which provide products or

services through digital means using a special tax rate
or tax base. These taxes are tailored to address challenges
arising from the digital economy’s unique characteristics,
where businesses can generate significant income without
physical operations in a country.

The goal of digital taxation is to ensure fair allocation and taxation
of profits where economic activities and value creation occur. This

The goal of digital

. . includes transactions, services, and business models conducted
taxation is to ensure

primarily online, such as e-commerce, digital advertising,

fair allocation and cloud services, streaming platforms, and monetization of user
taxation of proﬁts data. With governments and revenue authorities wrestling
where economic with how the digital economy affects their tax bases and tax
activities and value administration efficiency, ?* digital taxation offers governments

creation occur. new opportunities to boost tax revenues and create fiscal space.®®

EEE— Taxes on the digital economy can take a variety of forms. Some are
as simple as consumption taxes on internet purchases or service
subscriptions, while others that aim to assess profitability and
separate digital companies from other parts of the economy are
more complicated. 3'Added to this are the presumptive taxes that
aim to capture revenue or turnover generated by digital service
providers. These digital tax measures can be broadly organised
into three main categories as illustrated in Table 1.

29. Chris Evans et al, “Introduction: New Frontiers for Tax in the Digital Age,"in Taxation in the Digital Economy: NewModels in Asia and the Pacific,
eds. Nella Hendriyetty, Chris Evans, Chul Ju Kim, and Farhad Taghizadeh-Hesary (Manila: Asian Development Bank Institute; New York: Routledge,
2023),1-18. DOI: 10.4324/9781003196020-1.

30. Lucas-Mas and Junquera-Varela, “Tax Theory Applied to the Digital Economy: A Proposal for a Digital Data Tax and a Global Internet Tax Agency,”

iX.

31. Rebecca Christie, “Taxing Tech: Digital Services Taxes Take Shape in the Shadow of the Pandemic,” Finance and Development 58, no. 1 (March
2021): 54-57, Washington, DC: International Monetary Fund, https://www.imf.org/external/pubs/ft/fandd/2021/03/pdf/taxing-big-tech-and-the-
future-of-digital-services- tax-christie.pdf.
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Table 1: Types of Digital Taxes

CATEGORY TYPE OF TAX PURPOSE
Digital Market Suppl! » L Taxation of a broad range of Didital
Turnover Tag (DMST) PRy India’s Equalization Levy (2%) transactions (goods, services, content)
Taxes L . Europe/ France's DST (3%) Taxation of revenue accrued from
Digital Services Tax Canada’s DST (3%) providing dig, Service/ Marketplace
(DST) Kenya’s DST (1.5%)
Vel Akl EU'S VAT on digital products (*) Taxation of products/supplies offered
. alue Added Taxes India’s GST Tax (18%) through a digital platform/marketplace
Consumption (VAT) Kenya's VAT on dig, suppl (16%)
Taxes , )
BB Kenya's Proposed Excise Tax Duty on digital services offered by non-res-
Yy (* rate not clear yet) ident firms
Significant Economic Nigeria's SEPT Taxation based on the level of economic
presence Tax (SEPT) Kenya's Proposed SEPT (3%)* engagement even in the absence of physical
Income Taxes [PI{ESENEE
India’s WHT (1%) Tax payments for income that is
3 . Kenya's Proposed WHT: 5% accrued by foreign Digital
Withholding Tax (WHT) . (resident persons) or 20% (non- Marketplace/Platform Owners
resident)*
Data and Cloud o Proposed in some jurisdictions Tax revenue from the collection and
Service Tax monetization of user data

Source: Researcher’s Own Compilation (2024) 32
To ensure that digital businesses contribute tax (WHT) on content creators were introduced.
their fair share to the public coffers and support  These four taxes are discussed in the following
economic growth and development, Kenya levies  section.
several direct and indirect digital taxes. It is also
considering additional ones for the future. The 2.2.1 Dlgltal Services Tax
following section discusses these digital taxes in
more detail. Digital services tax (DST) is a type of presumptive
tax imposed on the gross revenues of large
digital

platforms providing goods or services online and

multinational

2.2 Current Taxes on the Digital
Economy

companies that own

amassing hundreds of millions of dollars in global

In 2020, Kenya introduced two types of taxes revenues.®*The tax is payable by both residents

targeting the digital economy, namely: the digital and non-residents who are either digital service

services tax (DST), a direct tax; and, the value- providers or digital marketplace providers.
added tax (VAT) on Digital Marketplace Supply, an
indirect tax. 3* In 2023, two additional taxes in the

form of a digital assets tax (DAT) and withholding

32. Some of the proposed taxes were in the rejected Kenya Finance Bill 2024 and will therefore not be introduced inthe current financial year.
33. Obed Nyambego et al, “Kenya Introduces Taxes for the Digital Economy,"PWC, January 2021, accessed May 15, 2024, https/,
duces-taxes-for-the-digital-economy.pdf

34. Obed Nyambego et al, "Kenya Introduces Taxes for the Digital Economy,” PWC, January 2021, accessed May 15,2024, https://w
duces-taxes-for-the-digital-economy.pdf
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DSTs
temporary measure by countries seeking to tax

have been unilaterally imposed as a
the digital service activities of the world's tech
giants for business activity generated within
their borders, even in cases where the company’s
headquarters, employees, or assets are not located
within the country.3® They apply only to a limited
scope of user-related and platform-based digital
businesses such as social media platforms, search
engines, and online marketplaces.3¢

However, they have been criticised as
discriminatory towards U.S. tech giants, and there
have been calls for their removal in exchange for
a globally negotiated unified solution.3” Several
countries have pledged to eliminate unilateral
DSTs if an international consensus on digital tax
reforms is reached, underscoring the urgency of
a coordinated, global approach to the taxation of

the digital economy.

The MLC and Pillar One represent significant steps
towards achieving this goal, aiming to create a
fairer and more stable tax environment. However,
reaching this consensus requires overcoming
and administrative

substantial political, legal,

challenges. The successful implementation of the
MLC would mark a major milestone in international
tax cooperation, fostering a more equitable
global tax system and reducing economic friction
between nations.

In Kenya, DST is imposed on income accrued
by digital service providers from the supply of
goods and services through a digital platform
or marketplace to customers located within the
country. This includes services offered via the
Internet, electronic networks, applications, or
websites. The DST was introduced by the Finance
Act of 2020 and became effective on the 1st
January 2021.38

DST is taxed at the rate of 1.5 per cent of the
gross transaction value of the payment to the
service provider. For residents and companies
with a permanent establishment in Kenya, it is an
advance tax offset against income taxes. For non-
residents and companies without a permanent
establishment, it is a final tax.3® Collection of DST
is aimed at ensuring a level playing field for Kenyan
digital service providers, expanding the tax base
and increasing tax collection.*®

35. Raymond Onuoha and Alison Gillwald, “Digital Taxation: Can It Contribute to More Just Resource Mobilisation in Post-Pandemic Reconstruction?” Digital New Deal for Africa

Series, policy paper 2 (January 2022): 1-24, Cape Town: Research ICT Africa, accessed May 29, 2024, http:
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35. Riley Sto[zky and Arianna Fano,
June 2,2024, http
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//bipartisanpolicy

36. Young Ran (Christine) Kim, “Digital Services Tax: A Cross-Border Variation of the Consumption Tax Debale Alabama Law Review 72 (2020):
Ct=3578348

Law Research Paper No. 371, March 30, 2020, at SSRN: https/, com/absf

hictafrica.net/wp/wp-content/uploads/2022/02/Digital-Taxa-
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axation in the Digital Economy Digital Services Taxes, Pillar One, and the Path Forward," B\pamsan Policy Center, October 26, 2023, accessed
axation-in-the-digital-economy-digital-services-ta: ]

131, University of Utah College of

37. United Nations Economic and Social Council, Committee of Experts on International Cooperauon in Tax Matters, Report on the Twenty- Second Session, (virtual session, 19-28

April 2021), accessed May 15, 2024, https://documents.un.org/doc/undoc/gen/n21

38. KRA, Taxing the D\glta\ Economy in Kenya (Policy Brief, September 2020), 3, accessed May 19, 202:
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Figure 4: How Digital Services Taxes Work

Source: Hufbauer and Hogan (2022)%

The Kenyan government, through the now 2 2 2 Value-AddEd Ta)(

withdrawn Finance Bill 2024, proposed to repeal
the Digital Service Tax (DST) that has been

criticized for violating principles of tax neutrality Value Added Tax (VAT) is an indirect tax levied

. - h i f i
and introduce a new tax called the Significant on the consumption of goods and services by

. . h holds. Th is coll
Economic Presence Tax (SEP tax).*> This move came consumers and households. The tax is collected
. . . from, but in principle not borne by, businesses
amid growing pressure on Kenya to abandon its

. P h h 1 i 44
unilateral digital tax measure and adopt a globally through a staged collection process

negotiated unified solution.*®
Over the last few decades, VAT has grown in

The proposed introduction of the SEP tax was likely popularity and now generates the largest share

. _— of tax revenue in many developing countries due
a response to the ongoing negotiations at the Y ping

. its br lication across vari n
OECD level to develop a consensus-based solution toits broad application across various goods and

to the tax challenges of the digital economy. services. The neutrality principle of VAT design

ensures fair competition by applying VAT evenly

41. Gary Clyde Hufbauer and Megan Hogan “How Do Digital Services Taxes Work?" Peterson Institute for International Economics (PIIE), March 8,
2022, accessed May 12, 2024, https://www.piie.com/research/piie-charts/how-do-digital-services-taxes-work.

42.Harry Clynch, "Kenya to Maintain Low Digital Service Tax on Tech Giants Despite OECD Pressure,” African Business,

April 26, 2024, accessed May 26, 2024, https://african.business/2024/04/technology-information/kenya-to-maintain-low-digital-service-tax-on-
tech-giants-despite-oecd-pressure

43. Liam Ebrill et al,, eds., The Modern VAT (Washington: International Monetary Fund, 2001).

44. Richard Bird and Pierre-Pascal Gendron, VAT in Developing and Transitional Countries (Cambridge: Cambridge University Press, 2007), https://
doi.org/10.1017/CBO9780511619366.
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to domestic and foreign businesses, preventing
trade distortions and preserving consumer choice.
This is achieved through the destination principle,
which exempts exports from VAT and taxes imports
at the same rate as domestic supplies. 46

In the context of the digital economy, neutrality
means that digital services and goods should
be taxed in the same way as their physical
counterparts, preventing market distortions.
The VAT rules aimed at the digital economy are
designed to create a level playing field between
domestically purchased services and those
provided remotely so that a savvy consumer would
not receive a price reduction from simply buying
certain services from abroad or a business would
not receive an undue economic advantage simply
from being established abroad. 4’

Accordingly, governments are

taking steps

to ensure VAT is collected on cross-border

e-commerce transactions to maintain tax
neutrality, prevent revenue losses, and enable
businesses to engage in cross-border trade. In
line with a global trend, where 101 countries have
implemented VAT or Goods and Services Tax (GST)

on cross-border online sales.*®

Kenya amended its VAT Act in 2019 by introducing
a VAT on Digital Market Supply (VAT-DMS) aimed
at taxing goods and services supplied through
a digital marketplace by both local and foreign

suppliers.® As a result, all adverts purchased
on Meta platforms (Facebook, Instagram and
WhatsApp) whether for commercial or non-
commercial purposes, have attracted 16% VAT

since November 1, 2022.5°

The VAT-DMS was replaced by the updated and
expanded VAT (Electronic, Internet and Digital
2023 that
were meant to keep pace with evolving business

Marketplace Supply) Regulations,
models, while maintaining a simplified compliance
framework for non-resident suppliers. 'lt also
represents a significant step towards modernizing
Kenya's tax system to accommodate the digital
economy, ensuring fair taxation and contributing
to the country’s fiscal stability.

2.2.3 Digital Assets Tax

In many countries, cryptocurrencies are classified
as virtual digital assets (VDAs) and are subject
to both direct and indirect taxation.’ Generally,
current tax rules for cryptocurrency transactions
mirror those for other types of assets, though
practices vary widely among countries, often
remaining unclear and influx.5®

Typically, cryptocurrencies are treated as property
for income tax purposes and are subject to
capital gains tax rules.>*However, some crypto-
friendly jurisdictions, like Portugal and El Salvador,
exempt crypto-holdings from capital gains tax.
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Nonetheless, the underlying principle remains
that all income, including from cryptocurrency

transactions, is taxable. 3°

Still, policymakers are struggling to accommodate
cryptocurrencies within tax systems that are not
designed to handle them. The primary obstacles
to implementing Digital Asset Taxes (DATs) include
the quasi-anonymity of cryptocurrencies, which
complicates third-party reporting, and the dual
nature of cryptocurrencies as both investment
assets and means of payment.>¢ These complexities
necessitate ongoing dialogue and adaptation of
tax frameworks to effectively address the unique
characteristics of digital assets.

In Kenya, virtual digital assets have become
a significant and growing part of the digital
economy, prompting the need for appropriate
taxation. The Finance Act of 2023 introduced
the Digital Assets Tax (DAT), a new income tax
specifically for cryptocurrencies, which took effect
on 1 September 2023. Under this framework, all
cryptocurrency transactions are subject to a fixed
tax rate of 3%. 57

This means that every time a cryptocurrency is
bought, sold, exchanged, or transferred, a 3% tax
is charged on the transaction amount. The DAT
encompasses various types of cryptocurrency
transactions, including airdropped tokens, sales
of tokens for stablecoins, exchanges between
different tokens, and the purchase or sale of non-
fungible tokens (NFTs).58

However, the Blockchain Association of Kenya
(BAK) filed a petition before the High Court of Kenya
challenging the legality and constitutionality of
the DAT. BAK's concerns included taxing the total
value of asset exchanges regardless of profit or loss
and the impracticality of the five-day deadline for
remitting collected taxes.>®

The
stakeholders

legal challenges posed by industry

indicate  significant  concerns
regarding the implications of such taxation on the

growth and innovation within the digital economy.
2.2.4 Withholding Tax

Withholding tax (WHT) is a tax that is deducted at
the source of income, meaning it is taken out of an
individual’s or entity’s earnings before they receive
the payment. This tax is typically withheld by the
payer (such as an employer or financial institution)
and then remitted to the government on behalf
of the payee (the person or entity earning the
income).

It is commonly applied to various types of income,
including salaries, wages, dividends, interest,
royalties. Withholding taxes (WHTs) are
used by some jurisdictions instead of corporate

and

taxes or consumption taxes to tax the revenue of
digital firms connected to transactions within a
jurisdiction. °

A high withholding tax rate might cause non-
resident service providers to pass on the tax cost to
customers in the source state. Also, a withholding

55. Baer, et al, “Taxing Cryptocurrencies.”
57. KRA,

ighlights of the Finance Act 2023 https://www.kra.go.ke/popular-links/key-highlights-of-the-finance-act-2023#:~text=Introduce%20tax%200n%20the%20in-

come,at%20a%20rate%200f%203%25 &text=Individuals%20t0%20claim%20mortgage%20interest,from%20a%20co%2Doperative%20society
58. Joseph Wachira “How are Cryptocurrencies Taxed in Kenya?” May 17, 2024, accessed May 28, 2024, htps://www.cleartax.co.ke/crypto-taxation-in-kenya-what-you-need-to-

know-about-the-3-percent-digital-asset-tax.html

59. Sam Adeyemo, “Blockchain Association of Kenya Drags Government to Court over Crypto Tax,"Mariblock, September 1, 2 Joseph Wachira “How are Cryptocurrencies Taxed in

Kenya?"May 17, 2024, accessed May 28, 2024, http.
28, 2024, https://www.mariblock.com/blockchain:
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tax rate higher than the foreign tax credit granted
in the service provider’s residence state might
deter trades in the source state.!

WHT on digital services create or acts as a collection
mechanism for taxing payments made by residents
to non-residents and can be especially effective for
taxing non-residents with no physical presence in
a jurisdiction. As part of the government’s efforts
to widen the tax base, Kenya's Finance Act 2023
introduced a WHT on digital content monetization
payments to residents at 5% and 20% to non-
residents persons.®?

Following the introduction of the WHT, the
government faced significant backlash from
various stakeholders, primarily due to concerns
about the potential adverse effects on the growth
and competitiveness of Kenya'’s burgeoning digital
content industry. For instance, digital content
creators expressed concern the WHT would
substantially reduce their earnings and make it
hard to sustain their operations. Notably, many
content creators rely on monetization platforms
such as YouTube, Instagram, and TikTok, where their
earnings come from advertisements, sponsorships,
and viewer contributions.s®

Given that in Kenya, WHT is not a final tax, the
implementation of WHT introduced an additional
tax and administrative burden for content creators
who must now meticulously track their earnings
throughout the year and maintain detailed
financial records. At the year’s end, they are
required to compile these records to accurately
determine their total income and calculate the
final tax payable.s4

Consequently, complying with WHT regulations

can be cumbersome and time-consuming,
diverting their focus from content creation to

administrative tasks.
2.3 Proposed Taxes

Three types of digital taxes, the significant
economic presence (SEP) tax, excise tax, and
expansion of the withholding tax (WHT) were
proposed by Kenya's Finance Bill 2024. However,
with the withdrawal of the Bill following mass
protests across the country rejecting tax proposals
therein,®> it remains to be seen whether the
government will re-introduce these taxes in the
future.®® These taxes are discussed in the following
section.

61. Manel Bondi (July 2022). Digital Taxation: A comparative study between the OECD & UN Proposals. Digital Cooperation Organization, p.10.
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2.3.1 Significant Economic
Presence Tax

A significant economic presence (SEP) tax is a direct
tax that targets companies operating in the digital
economy based on their significant economic
presencein ajurisdiction, even if they do not have a
physical presence there. SEP is a concept proposed
by the OECD that extends the traditional tax nexus
rules by establishing a corporate tax liability (i.e.
taxable presence) based on the level of economic
engagement within a jurisdiction.

In contrast to a DST, which continues to treat the
firm as foreign but claims part of the income as
an effectively domestic source, the significant
economic presence test folds some firms into
the arms of the tax authority by redefining the
threshold to tax residence. Businesses that are
likely subject to the SEP threshold include those
providing streaming services, search engines,
and accommodation

transportation  services

services that operate on a digital platform.”

While it aims to align with international tax
practices, the effective implementation of SEP
remains a work in progress for many jurisdictions.

In a bid to broaden the tax base to include a
wider range of digital activities and align with
international tax practices, particularly those
recommended by the OECD, Kenya's Finance Bill
2024 proposed to repeal the current 1.5% Digital
Service Tax (DST) that non-resident digital service
providers are paying ¢ and replace it with the SEP
tax.

Under the proposed SEP tax, a non-resident person
whose income from the provision of services is
derived from or accrues in Kenya through a digital
marketplace will be liable to pay the tax. The
taxable profit is deemed to be 20% of the gross
turnover, which is then subject to a 30% income
tax rate. This means that the effective SEP tax rate
is 6% of the gross turnover.

However, ride-hailing companies such as Uber and
Bolt have opposed the proposed SEP tax, claiming
it will increase customer costs and may force them
to leave the Kenyan market. They have requested
a reduction of the SEP tax rate from 6% to 1.5%,
matching the current DST rate.In response, the
Finance Committee reviewed the 2024 Finance Bill
and suggested reducing the deemed taxable profit
from 20% to 10% of gross turnover, effectively
halving the SEP tax rate to 3%.%°
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23,2024,
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ny/mps-hand-multinational-tech-firms-tax-reprieve-in-chang

er-the-finance-bill-2024 https//ctf.ca/EN/Newsletters/Blogs_and_Reports/Digital_Servic:

ws/2024-1032-kenya-propos-

vbusinessdailyafrica.com/

27



2.3.2 EX(lse Tax In Kenya, excise tax has evolved from the ‘sin tax
used to discourage or deter the consumption of

harmful products such as cigarettes and alcohol
Excise tax (also referred to as excise duty in Kenya) p 9

. . - with negative externalities and is now being used
is a type of consumption tax that is imposed on

. . . by the government as a revenue mobilization
a range of specific goods and services, either at a

tool targeting several goods and services. 7 The
fixed rate or based on the value of the item. Excise geting . 9
. L o purview of excise duty has been expanded over
taxes are typically justified by economic principles

or as revenue-raising measures.”® time and is now typically charged on locally

manufactured goods, excisable services supplied

in the country, or on excisable goods imported
The responsibility for paying excise duty lies with Y 9 P
into Kenya. 7
the producers or manufacturers of these goods and

services, rather than the final consumers. However,

X Currently, there’s no excise duty specificall
in most cases, producers tend to pass on the cost Y y sp Y

applied to digital services offered in the country b
of excise duty to consumers by incorporating it PP 9 yoy

non-residents via digital platforms. However, the
into the selling price of the product or service. As gralp

. Finance Bill 2024 had proposed the introduction
a result, consumers ultimately bear the burden

of excise duty on excisable services provided in
of excise duty, even though they are not directly y P

liable for its payment." Kenya by non-residents via digital platforms. The

excise duty was going to be payable by the non-

. . . resident person offering the service.
An excise tax usually raises the total price that

consumers pay for a product or service and only

This proposal sought to expand the scope of excise
very rarely reduces the business revenue available prop 9 P P

. . duty to capture revenue from excisable digital
to a company. Since excise taxes are borne by

services offered by non-resident companies.
consumers and are usually flat-rated, they are

The proposal also sought to address the current
inherently likely to be regressive. 72 Due to its low prop 9

imbalance by extending excise duty to non-
administrative costs and the substantial revenue y 9 Y

. . . resident companies offering digital services in
collected from it, excise tax is often the go-to tax

. . Kenya, thereby creating a more level playin
for governments seeking to raise extra revenues.” va, 4 9 playing

field for Kenyan providers who were previously
disadvantaged. 7¢
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2.3.3 Withholding Tax

As part of its revenue generating measures, the
Finance Bill 2024 proposed to amend section 10
of the Income Tax Act (ITA) to introduce a WHT on
the owners or operators of digital marketplaces or
platforms when making or facilitating payment
in respect of digital content monetisation, goods,
property or services at the rate of five per cent (5%)
for residents and twenty per cent (20%) for non-
residents. This measure was intended to impact
sellers of goods and services earning income
within these digital marketplaces.”

Additionally, the bill broadened the definition of
digital marketplaces to include a wider range of
online platforms and services, extending beyond
the current focus on the supply of digital content
and services, thereby bringing more digital
businesses into the ambit of the tax. 78

77 Ibid.
78. Mathini et al,, "Kenya: The Finance Bill 2024
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3.0 Rationale for Digital Taxation

As part of its revenue
mobilisation efforts,
Kenya has joined

a growing list of
countries that are
seeking to increase
their tax revenue

by introducing
digital taxes aimed
at capturing tax
revenues from digital
activities taking
place within their
jurisdiction.

ike other countries, Kenya is increasingly implementing
digital taxation for several compelling reasons. This sec-
tion explores four key motivations behind this trend:

3.1 Revenue Generation

The primary policy goal of taxation is to provide a fair, efficient,
and predictable way of financing government expenditures and
delivery of public services. Achieving this requires robust do-
mestic resource mobilisation, including effective taxation of the
digital economy. 7 It is worth noting that despite past efforts to
enhance revenue, Kenya’s revenue yield remains below the de-
sired East African Community (EAC) target of 25 percent of gross
domestic product (GDP). &

To finance its development agenda, support fiscal consolidation,
and achieve Vision 2030, Kenya needs to enhance its domestic re-
source mobilisation. #'The country’s Medium-Term Revenue Strat-
egy (MTRS) provides a framework for tax system reforms aimed at
boosting domestic revenue, which has been declining over time.
The Strategy aims to achieve an optimal tax-to-GDP ratio of 25
percent by 2030. &

As part of its revenue mobilisation efforts, Kenya has joined a
growing list of countries that are seeking to increase their tax rev-
enue by introducing digital taxes aimed at capturing tax revenues
from digital activities taking place within their jurisdiction.®*In
the financial year 2022/2023, the Kenya Revenue Authority (KRA)
collected a total of KES 5.328 Billion from the digital economy,
a 207.9% increase compared to the same period in the financial
year 2021/2022. 8
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3.2 Fair Taxation

Although a large proportion of revenue is gener-
ated by consumption taxes like VAT, the political
sensitivities surrounding digital tax ‘fairness’ mean
that governments need to be seen to be bringing
in more corporate tax on digital transactions. &

Given the public pressure on governments to bring
digital companies into the corporate tax net, % the
main argument for altering how the digital econo-
my is taxed is that the current tax system is unfair,
partly because traditional companies are said to
pay more in taxes compared to companies operat-
ing in the digital economy and partly as a result of
how tax revenues are distributed between differ-
ent countries. &

This creates an uneven playing field, allowing dig-
ital firms to gain an unfair competitive advantage
over traditional businesses. Accordingly, taxing
digital businesses ensures that they contribute
equitably to public finances in jurisdictions where
they have significant economic activities, similar to
traditional brick-and-mortar businesses.

Implementing fair taxation addresses the BEPS
issues aimed at minimizing their tax liabilities, en-
suring that digital businesses pay taxes where they
generate economic value. The OECD estimates that
the resulting corporate tax avoidance costs $100
billion to $240 billion annually, which amounts to
four to ten per cent of global corporate tax reve-
nue. %

3.3 Economic Sovereignty

Globalization and digitalization have led to the
emergence of new business models based on the
remote provision of services. Many of these digital
companies have access to consumers in countries
all over the world despite not having a physical
presence in these countries. As a result, their profits
remain untaxed.®

With countries across the globe seeking ways to
gain more control over their tax systems and to
better ensure that businesses benefiting from their
market are contributing to their tax base, propo-
nents argue that digital taxation is necessary to
protect countries’ economic sovereignty and abil-
ity to raise revenue in the digital age. Without such
measures, profits from economic activity within a
country’s borders could continue to be shifted else-
where for tax purposes.

According to reports, Kenya has resisted pressure
from the OECD to join its global minimum tax ini-
tiative, underscoring its desire to maintain “sov-
ereignty in tax policy,” expressing concerns that
adopting the OECD’s standards could lead to sig-
nificant revenue losses.

Kenya's digital economy and the associated tax
revenues are vital to its fiscal stability, especially in
a context where state coffers are already strained.
Kenya therefore faces the challenge of balancing its
national interests with the broader push for global
tax coordination. This balance is crucial for ensur-
ing long-term economic sustainability and main-
taining international relationships. °
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3.4 Adaptation to Digital
Economy

Unlike the manufacturing and distribution of physical goods, dig-
itization offers more opportunities for flexible tax optimization by
companies seeking to reduce their tax liabilities in income-pro-
ducing locations, thereby leading to significant tax erosion for
governments.®!

In Kenya, as in many other countries, the rise of digital business-
es has heightened concerns about tax erosion. The Kenyan gov-
ernment has recognized that traditional tax frameworks are ill-
equipped to handle the complexities of digital transactions. This
has led to the introduction of digital service taxes (DST) aimed at
capturing revenue from the digital economy. For example, Kenya
introduced a 1.5% DST on the gross transaction value of digital
services provided in the country.This measure was part of broad-
er efforts to ensure that digital companies contribute fairly to the
national tax base.

Despite these efforts, the challenge remains significant, as the
effectiveness of these taxes is often questioned, as multinational
corporations (MNCs) continue to find ways to minimize their tax
liabilities. Efforts like the OECD’s BEPS project and global mini-
mum tax proposals are steps towards addressing these issues. It is
therefore important to emphasize that Kenya must balance global
coordination with protecting its revenue streams and maintaining
fiscal sovereignty.

However, it is also worth noting that while digitalization creates
problems for revenue authorities, it also provides opportunities
offered by advanced digital solutions. For example, tax administra-
tions can take advantage of developments in artificial intelligence,
robotics, blockchain, and big data, as well as many other techno-
logical advances to secure better outcomes for governments and
taxpayers in the administration of the tax system. %2
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hile significant progress has been made in

transforming Kenya'’s tax system, the country still

faces challenges in taxing the digital economy in
a manner that ensures the principles of taxation are upheld
and businesses are not unfairly burdened by taxes. These
challenges are discussed in the following section.

4.1 Establishing Nexus and Permanent
Establishment

A foreign enterprise is taxable only if it has a presence that is
equivalent to a permanent establishment, which is broadly defined
as the place where the business of a given company is wholly or
partly conducted. Jurisdictions can tax companies only if the ‘tax
nexus'is determined to exist in a given jurisdiction.?®

However, digitalisation allows companies to engage in significant
business activities without meeting the criteria for a permanent
establishment in the jurisdiction. ®*Such commercial presence
need not be accompanied by a physical presence, which can
lead to a situation in which taxes do not reflect the value and
profits created by an enterprise as assets and activities of digital
businesses can easily be moved across jurisdictions to avoid a
taxable presence in those where taxes are higher.

Furthermore, there is a risk that vendors on online platforms
can skip registration in third countries where they effectively
conduct transactions. Additionally, digital companies may create
value, or parts of it, in a different jurisdiction from where they are
physically present. These practices render the determination of the
jurisdiction competent to tax a multinational or digital company
complex and current rules that might result in substantial activity
without a right of taxation.®

93. For taxation purposes, nexus can be defined as the tax liability of the taxpayer in a specific tax jurisdiction
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Despite engaging in business in the country, many digital firms
do not have offices in Kenya, as digital companies can often
operate across borders without a substantial local footprint. These
businesses rely heavily on intangible assets, such as IP, data and
algorithms, rather than tangible, physical assets. This makes it
difficult to establish a clear physical presence and nexus for tax
purposes. %

4.2 Characterization of Transactions and
Income

The digital economy often involves complex, multi-sided business
models and new types of transactions, such as the provision
of digital services, the use of data, and the monetization of
user participation. Characterising the nature of these digital
transactions as well as income for tax purposes can be challenging,
as existing tax rules and regulations may not adequately address
the unique features of the digital economy. This complexity can
lead to uncertainty around the appropriate tax treatment and
computation of the tax liabilities, thereby resulting in potential
disputes between taxpayers and tax authorities ®7 and taxation
mismatches and loopholes.?®

In response to these challenges, governments are increasingly
looking to implement new tax measures tailored to the digital
economy. Kenya, which is facing a significant public debt
burden, has been progressively increasing its tax yields from
the burgeoning digital economy, reflecting the government’s
recognition of the growing importance of digital platforms and
services in its economy. However, the country’s tax system is not
fully equipped to deal with the rapidly evolving business models
applied in the digital economy.
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This has led to certain digital activities being left
out of the tax net. The proposed introduction of
targeted digital taxes are efforts to modernise
the system and ensure a more comprehensive
capturing of value created through digital
channels. #°

However, the government must balance this
with the need to foster a conducive environment
for innovation and digital growth. Ensuring
compliance and fair taxation without stifling the
digital economy’s potential is crucial for economic
recovery and sustained economic growth.'®

4.3 Enforcing Compliance by
Taxpayers

Tax non-compliance often arises not just from
intentional evasion but also from the time-
consuming, complex, and costly nature of tax
payment processes,'® along with obstacles such
as insufficient taxpayer knowledge, difficulties in
filing,'° using the complicated online tax portals
such asiTax '° and integrating business operations

with KRA eTIMS. 194

adds further
governments,

Undoubtedly, taxation

compliance

digital
challenges  for
businesses, and individuals. For instance, there
is a risk that vendors on online platforms skip
registration in third countries where they effectively
conduct transactions. ' A case in point is Kenya's

DST, which has proven challenging to enforce as
identifying non-residents doing business in Kenya
for recruitment has proven difficult.’®®

Moreover, the low value of some transactions can
lead companies to perceive the accurate calculation
and timely remittance of VAT on numerous small
transactions as burdensome. Added to this, the
requirement by the VAT (Electronic, Internet and
Digital Marketplace Supply) Regulations, 2023, for
non-resident firms to voluntarily register in Kenya
and remit VAT poses a challenge for Kenya's tax
authority since it has no apparent enforcement
mechanism.'”’

To address these compliance issues, KRA has
embarked on an ambitious tax digitalisation effort
that involves leveraging innovative technological
solutions such as e-filing and e-payment systems
to reduce compliance costs and facilitate easier
compliance by taxpayers.'® To this end, it is
investing heavily in digital transformation and
automation of its revenue systems. 1°°

4.4 Administration of Digital
Taxes

Robust tax administration is necessary to achieve
a well-functioning tax system. It guarantees
that the tax system operates efficiently, fairly,
and in accordance with legal frameworks, thus
creating trust in the tax system while enabling
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tax authorities to enforce laws, collect taxes, and
manage the overall system efficiently. All these
factors optimise tax collection and positively
influence tax policies as a whole. '°

At the core of tax administration are the essential
processes of capturing, processing, analyzing, and
responding to information provided by taxpayers
and others concerning taxpayers’ tax affairs. These
processes include the registration of taxpayers,
the processing of tax returns, the recording
of taxpayer’s tax liabilities and payments, risk
assessment, and systematic follow-up actions
required when some form of intervention is called
for (e.g., the collection of tax debts, enforcement of
the filing of overdue returns, or audits).!!

KRA has made significant strides in improving
tax administration, demonstrating capacity in
areas such as taxpayer registration, tax collection,
and compliance enforcement. In particular,
the introduction of the iTax online portal, has
streamlined tax processes and has, despite its
complexity and drawbacks in user experience,
significantly increased efficiency. The iTax provides
fully integrated and automated administration
of all domestic taxes, allowing the taxpayer to
register, file, pay, and inquire about status online
with real-time monitoring of accounts.'?

However, the borderless nature of the digital
economy produces specific administrative issues
around identification of businesses, determination

of the extent of activities, information collection
and verification, and identification of customers. '3

These challenges call for further enhancement
of KRA's administrative capacity to effectively
capture revenue from digital transactions, ensure
compliance, expand the tax base and maintain
fairness in the tax system. 4

Some of the gaps in the administration of digital

taxes include insufficient technical expertise,
unprofessionalism, corruption, opaque processes,
inadequate digital infrastructure, and limited
resources for enforcement. '"* These deficiencies
hinder effective tax collection and compliance,
posing challenges in tracking and taxing digital
transactions and services, ultimately affecting
revenue generation and economic growth.
Achieving this will require greater investment in
technology, fostering international cooperation,
and developing specialised skills within the tax

administration framework.

4.5 High Tax Uncertainty

In Kenya, tax policies are revised annually as part
of the national budget process. These frequent
amendments create unpredictability within the
tax system, making it challenging for businesses
and individuals to plan and comply with their tax
obligations, in addition to increasing the cost of
tax administration. Also, despite the constitutional
requirements for meaningful public participation,
stakeholder views are often disregarded without
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reasons in the formulation of tax policies and laws, thereby
resulting in legal challenges. ¢ To infuse predictability into Kenya’s
tax administration, the government through the National Tax
Policy aims to establish clear, stable, and consistent tax laws and
regulations, which are crucial considerations for investors.'"?

The importance of effective stakeholder engagement and
predictable and stable taxation policies in driving the realisation
of a country’s socio-economic goals cannot be overemphasized.
For investors, a stable tax regime allows businesses to consciously
make investment decisions without worrying about the uncertainty
and costs associated with reviews of taxation laws. An unstable and
unpredictable tax regime including tax policies and laws developed
without meaningful stakeholder engagement does the opposite -
it hinders investors progress, thus stagnating a country’s growth.'®

For the government, tax uncertainty due to unpredictable tax
laws creates a volatile fiscal environment, making it difficult to
accurately forecast revenue. This lack of clarity hinders effective
budget planning, disrupts funding for development projects,
and undermines long-term economic stability and growth. In
response to this recurrent problem, the MTRS aims to provide a
comprehensive approach to reform Kenya's tax system in order
to ensure clear revenue projections for the Government over the
medium term and provide taxpayers with certainty on tax policy
and administrative changes. '*°

4.6 Accessing User Data and Attribution of
Value Created by Users

Access to high-quality tax-related data is essential for enhancing
tax compliance and improving management efficiency within tax
authorities."® When tax administrators have access to accurate and
comprehensive data, they can effectively identify and evaluate the
activities and revenues of digital businesses. This capability extends

116. Alex Mathini et al,"Kenya: Court of Appeal declares the entire Finance Act, 2023, unconstitutional” Bowmans, https://bowmanslaw.com/insights/kenya-court-of-ap-
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to understanding the value generated by users through various
interactions, transactions, and content creation. With precise data,
tax authorities can ensure that these businesses pay their fair share
of taxes based on the actual value created within the country,
thereby reducing tax evasion and avoidance. Advancements
in technology have significantly facilitated the collection and
processing of such data, enabling tax authorities to perform faster
and automated analyses of large datasets, which minimizes errors
and conserves time.'?'

However, despite the KRA's proactive approach to capturing
data from digital businesses, challenges persist in identifying
and tracking certain online transactions due to limited access to
relevant data.'??For instance, peer-to-peer transactions conducted
through various platforms often obscure user identities and
payment amounts, creating opportunities for tax fraud. '»*

This limitation complicates revenue attribution and hampers the
authority’s ability to accurately assess and collect taxes from such
online businesses, potentially resulting in significant revenue
losses. In response to these challenges, KRA is investing in systems
designed to enhance the tracking and monitoring of digital
transactions, thereby improving the enforcement of tax laws and
regulations.

Reports indicate that KRA plans to enhance its tax surveillance
capability by integrating its systems with telecommunications
companies to achieve real-time visibility of transactions for
taxation purposes. This integration aims to provide KRA with
comprehensive insights into mobile-money transactions, enabling
it to identify tax non-compliance effectively.'?*

However, the proposal in the Finance Bill 2024 to exempt the KRA
from the ambit of the Data Protection Act, 2019 by exempting it
from the requirement to obtain court orders prior to accessing
personal information held by data controllers and processors

121. Luisa Scarcella, “Tax Compliance and Privacy Rights in Profiling and Automated Decision Making," Internet Policy Review 8, no. 4 (October 22, 2019), https://doi
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stakeholders
including KICTANet,'* and ultimately rejected

was objected to by various
by Parliament.’? It is imperative that principles
of privacy and data protection are upheld in tax
administration. Respecting individuals’ rights
to privacy and data protection is crucial for

maintaining public trust and ensuring compliance

with legal standards, such as the Data Protection
Act, the Access to Information Act and the Tax
Procedures Act. Thus, while high-quality tax-
related data is vital for improving compliance and
operational efficiency, it must be accessed lawfully
and managed responsibly to safeguard individual
rights.'?”
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f not carefully designed and implemented, digital tax policy

can have a distortive impact across various dimensions,

affecting business, government and consumers. This
section looks at the implications for each of them in detail.

5.1 Impact on Businesses
5.1.1 Risk of Double Taxation

A lack of international consensus on taxing an increasingly digital
global economy is creating a vacuum which individual countries
are filling with their own varied set of unilateral tax measures. 128
An example of this type of disruptive tax measure is Kenya's DST
which was enacted in 2019.

The poorly coordinated implementation of these unilateral DSTs
has created a patchwork of disparate tax rules across various
countries. With the borderless nature of the digital economy, a
single digital transaction can involve multiple countries. Under
the current unilateral DST regimes, businesses may be subject to
tax in the country where the user is located, the country where
the payment is made, and the country where the digital service
provider is based.

This creates arisk of businesses being taxed in multiple jurisdictions
for the same income, thus reducing profitability and undermining
the perceived fairness and stability of the tax system. To address
these issues, there is a growing consensus that a coordinated
global solution is needed to tax the digital economy effectively
and prevent double taxation.

128.Edwin Mutai, “Uber, Bolt Threaten to Pull Out of Kenya Over Proposed Taxes,"Nation, June 6, 2024, https://nation.africa/kenya/business/uber-bolt-threaten-to-pull-out-of-
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5.1.2 Increased Costs of Doing
Business

Digital services taxes often target the revenues of
large tech companies, rather than their profits. This
can result in a higher effective tax rate compared
to traditional corporate income taxes. For example,
the initial proposal in the Kenya Finance Bill 2024
to repeal the DST of 1.5% and replace it with the
SEP tax charged at 6% (later revised to 3%) on
the Kenyan-derived revenues of digital service
providers was criticised as punitive as it would
increase the cost of doing business.'?

Increasingly, digital platforms are also facing
growing compliance costs as they navigate varying
tax rules across different jurisdictions. Complying
with the patchwork of overlapping digital taxes
across variousjurisdictions increases administrative
burdens and costs for these companies such as
hiring tax experts and investing in compliance
systems. These additional costs could ultimately
get passed on to consumers through higher prices.

5.1.3 Deterrent to Innovation
and Investment

High or unpredictable digital taxes may have
a “chilling effect” on innovation and growth
by increasing costs for businesses. Moreover,
evidence shows that countries which constantly
change tax policies introduce another layer of
complexity for firms planning future investment,
making it very difficult for operators to plan future
capital investments. This fragmented approach to

digital taxation may impede innovation without
generating substantial revenue.’*®

For Kenya, the introduction of frequent and
elevated digital taxes risks driving businesses
to more tax-friendly jurisdictions, thereby
diminishing local economic activity and potential
tax revenues."®'To illustrate this point is the
response by digital companies to the proposal in
the Finance Bill 2024 to remove the DST and replace
it with a SEP Tax of six percent on gross turnover for
non-resident firms. Two major ride-hailing firms,
Uber and Bolt, had warned that the proposed SEP
Tax, coupled with the existing tax obligations and
industry-specific challenges, could significantly
impact the viability of ride-hailing platforms in
Kenya. They warned that if implemented, it could
lead to reduced service availability for consumers
and potential job losses for drivers, as Uber and
Bolt may be forced to scale back their operations

or exit the Kenyan market altogether.’

In light of these concerns, the Parliamentary
Departmental Committee on Finance and National
Development recommended a reduction in the
deemed taxable profit rate for the proposed SEP
Tax from 20% to 10% of gross turnover, effectively
lowering the tax burden from six percent to three
percent. This adjustment reflects a recognition of
the potential adverse effects of high digital taxes
on the viability of Kenya's digital economy and
aims to create a more favorable environment for
investment and growth. 33
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5.2 Impact on Government

5.2.1 Increased Administrative
Burden

The requirement by the VAT (Electronic, Internet
and Digital Marketplace Supply) Regulations,
20234 for all providers of imported digital
services to register for VAT in Kenya, regardless of
their turnover, introduces several challenges for
tax administration. Previously, a 5 million shillings
turnover threshold determined registration,
allowing smaller entities to remain outside the VAT

system.

By mandating that all digital service providers
register, tax authorities must now handle a
volume of

significantly higher registrations,

including those from small and potentially
numerous foreign digital service providers. This will
increase the administrative burden, necessitating
more resources to process and manage these
registrations.
Additionally, from
international entities with no physical presence

ensuring  compliance

in Kenya will be difficult, complex and costly for
Kenya's tax authority.

5.2.2 Potential for Trade
Disputes

Unilateral tax measures such as the DST aim
to reallocate tax rights from other countries,

particularly the United States, which hosts the
major digital companies such as Alphabet, Meta,
Amazon and Netflix amongst others. *5The DST’s
have the potential to lead to an economically
harmful tax and trade war with host countries and
should therefore be avoided.'*¢

A case in point is the U.S.-France dispute following
the enactment of DST by the French government.
The United States Trade
(“USTR") adopted trade sanctions on France

Representative

(currently suspended due to the pending global
negotiations) and has threatened to adopt similar
sanctions against other countries implementing
DSTs.'37

There were concerns that the introduction of
unilateral digital tax measures such as the DST
and the proposed SEP Tax could provoke threats of
similar retaliation by the U.S. against Kenya as was
the case in France. 38

5.2.3 Eroded Fiscal
Sustainability

While states have the authority to use residence-
and source-based taxation to obtain resources
for public purposes from their citizenry and
their territory, this power needs to be exercised
judiciously to maintain fiscal sustainability.'*®
Accordingly, when developing fiscal policies,
governments need to consider the trade-offs
between revenue generation and the potential
negative impact on the development of the digital
sector.'°
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When developing
fiscal policies,
governments

need to consider
the trade-offs
between revenue
generation and
the potential
negative

impact on the
development of
the digital sector

In the case of Kenya, even as the government seeks to widen the
tax base and address recurrent revenue shortfall by targeting
digital businesses, it needs to design and implement balanced tax
policies that capture revenue from the digital economy without
causing excessive economic disruption or increasing the tax
burden. Analysts have warned that implementing inefficient or
overly burdensome tax policies proposed in the Finance Bill 2024
could in theimmediate term reduce consumer purchase behaviour,
thus hampering the revenue growth of digital companies. In the
long term, they could negatively impact the digital economy and
fail to generate consistent tax revenue, thereby undermining the
government’s ability to meet its debt obligations, fund public
services and maintain long-term economic stability. *!

5.2.4 Undermining Trust in Government

Mobilization of domestic revenues through non-resource taxation
can serve as a powerful catalyst for state building and enhancing
accountability between citizens and the state. 2 However,
governments often introduce new tax measures such as digital
taxes without sufficient public consultation, evidence-based
research, clear communication about their goals, implementation
and regulatory impact assessment. In addition, the lack of
transparency about what taxes are collected and how the money
is used are likely to erode the public’s trust in government.'#

If digital taxes are seen as arbitrary or primarily revenue-driven
rather than well-thought-out policy measures, public perception
can turn negative. For instance, the Kenyan government came
under intense criticism following the introduction of digital
taxes,' with both citizens and rights groups terming them as
unfair and excessive and warning that they would raise the cost of
living once they come into effect.
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5.3 Impact on Consumers

5.3.1 Increased Prices of Goods
and Services

Higher taxes usually translate into higher prices
for end users as providers of goods and services
often pass on the tax burden to them through price
increases.'*

The
been shown to potentially increase the costs of

implementation of digital taxation has
doing business for digital companies, which may
ultimately be passed on to consumers through
higher prices for a wide range of digital products
and services. For example, the introduction of
France’s DST was estimated to have caused a
2-3% price increase in services for consumers.
This occurred as Amazon increased commission
rates by 3% for businesses selling on their French
platform, potentially prompting vendors to pass
on part of these commission costs to consumers
through higher prices. '

Similarly, following the enactment of the DST in
Canada, there are fears that it would lead to higher
prices for products and services that rely on digital
platforms, such as online purchases, ride-sharing,
meal delivery, and vacation rentals.'”

5.3.2 Reduced Affordability of
Digital Goods and Services

Evidence has shown that consumption taxes such
as VAT and excise duties can influence user behavior
concerning digital goods and services. In the short
run, price-sensitive consumers may alter their
behavior in response to higher costs occasioned
by taxation, either by ceasing to purchase the
goods and services entirely or by cutting back
on their usage. For example, Kenyan businesses
and subscribers of mobile money services have
resorted back to using cash in response to the
introduction of aggressive tax collection measures
and increased taxes on mobile money transactions.
148

In the long run, the reduced affordability may
affected
digital goods and services, potentially hindering

significantly decrease demand for

the growth of online services and limiting their
economic benefits. 14

5.3.3 Low Compliance by
Individual Taxpayers

The
authorities and taxpayers in the digital economy

information asymmetry between tax

makes it hard for tax authorities to obtain
real tax-related data because transactions are
characterized by digitization, virtualization, and
individuals,

conceptualization, especially for

who can achieve transactions even without tax
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registration. Therefore, digital economy taxpayers
are more likely to evade taxes, especially if they see
the taxes as unfair or disproportionately affecting
certain businesses or consumers, leading to lower
voluntary compliance and higher costs for tax
enforcement. %°

By their own admission, Kenya's tax authority
faces difficulties in identifying and tracking online
transactions due to inadequate access to data from
online digital transactions. '%*
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6.0 Conclusion and Recommendations

Kenya can develop

a digital tax system
that promotes the
growth of the digital
economy while
ensuring fair and
effective taxation.

his final section provides concluding thoughts and

makes several recommendations geared towards

strengthening Kenya’s digital tax framework. The rec-
ommendations emphasize the importance of building trust,
improving compliance, engaging stakeholders, ensuring rev-
enue sustainability, and observing fairness.

Implementing these recommendations will help the country
develop a digital taxation framework that not only meets its short-
term revenue needs but also supports sustainable economic
growth and development in the long term, ultimately benefiting
the nation as a whole.

6.1 Enhancing Transparency to Build
Taxpayers’ Trust

Transparency is a crucial aspect of tax policy and legislation, as it
helps ensure fairness, accountability, and public trust in the tax
system. Governments that prioritise transparency provide clear
and comprehensive explanations for their tax policy decisions,
including the rationale, objectives, and expected impacts.

Transparency is particularly important in Kenya, where digital
taxation is a relatively new and evolving area that needs greater
understanding and support from stakeholders. When the public
understands the necessity and potential advantages of tax
reforms, they are less likely to resist them.

This, in turn, can lead to increased compliance and a more effective
tax system overall. Furthermore, transparent communication
helps to ensure accountability, as the public can scrutinise the
government’s actions and hold them responsible for the outcomes
of their tax policies.
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6.2 Streamlining Digital
Taxation for Improved Efficiency
and Compliance

Streamlined and harmonised tax policies, coupled
with advanced technological
significantly reduce compliance costs, alleviate
administrative burdens,

solutions, can

and facilitate more
efficient tax collection. This approach not only
benefits taxpayers by simplifying their obligations
but also enhances the capacity of Kenya's revenue
authority to administer and enforce tax laws
effectively.

By implementing initiatives such as a unified

registration process,  standardised filing
requirements, simplified filing processes and
intuitive payment mechanisms, Kenya can

develop a digital tax system that promotes the
growth of the digital economy while ensuring fair
and effective taxation.

Also, the adoption of citizen portals like eCitizen,
iTax,
commitment to digitise tax services and drive
digital within  the country.
However, to enhance efficiency and compliance,

eTIMS and M-Service demonstrates a
transformation

these online portals should adopt a coherent
and intuitive design philosophy that ensures they
are user-centric, simple, innovative, accessible,
context-specific, responsive to user needs, service-
focused, consistent in user experience, open and
secure.

6.3 Encouraging Inclusivity
through a Multistakeholder
Approach

Inclusivity in digital tax policymaking entails
ensuring that all relevant stakeholders, including
both traditional and digital businesses, have a
voice in shaping tax policies. An inclusive approach
allows for genuine participation and consideration

of diverse perspectives in the tax policy
development process. Given the complexities
inherent in implementing digital taxation, a multi-
stakeholder approach will help to identify practical
solutions, streamline administrative processes, and
enhance the overall effectiveness of digital tax
frameworks.

By regularly engaging and including input and
evidence-based research from a wide array of
stakeholders, such as academia, civil society,
businesses, industry associations, tax experts,
media, technical community and policymakers,
Kenya navigate the challenges
associated with digital taxation while promoting
fairness, transparency, and compliance in the tax

can better

system.

This  inclusive  approach
interconnectedness of the digital space and the
need for a global perspective when addressing
digital taxation issues. It also underscores the

recognizes  the

importance of clear policy guidelines, stakeholder
participation, and balancing revenue generation
with fostering growth within the digital sector.

6.4 Balancing Innovation
with Taxation for Fiscal
Sustainability

Concerns over the impact of the evolving digital
economy on fiscal sustainability has prompted
Kenya to adjust its tax framework to include digital
businesses.This adaptation aims not only to expand
the country’s tax base but also to capture the
economic value generated by digital transactions
and activities. Sustainable digital taxation policies
are essential for expanding Kenya'’s tax base while
maintaining the digital economy’s long-term
viability.

Policymakers must create aregulatory environment
that supports innovation including technology
start-ups, and growth in the digital economy while
ensuring that tax policies are robust enough to

l
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Kenya’s tax
policies should be
designed to treat
all businesses
equally with
regards to tax
obligations and
benefits.
Regardless

of whether a
business operates
via e-commerce,
provides digital
services, or
engages in
traditional brick-
and-mortar
activities, the tax
system should
apply neutrally.

prevent erosion of the country’s tax base. This process requires
policymakers to strike a delicate balance between protecting tax
bases and maintaining a favourable environment for the digital
economy to thrive by avoiding over-taxation of digital activities.

Achieving this balance will ensure long-term fiscal stability, attract
investment, and encourage technological advancement within
Kenya's digital ecosystem. Regular review and adjustment of
policies, based on data and stakeholder feedback, are essential for
the long-term effectiveness and sustainability of digital taxation.

6.5 Promoting Fairness in Kenya’s Digital
Taxation Regime

Ensuring fair tax policies during the digital transformation requires
an equitable distribution of tax burdens and benefits across all
business types, regardless of their operational model. This fairness
is essential to maintain balance in the tax system, preventing
distortions that could favour digital businesses over traditional
ones or vice versa. In practical terms, this means that Kenya's tax
policies should be designed to treat all businesses equally with
regards to tax obligations and benefits.

Regardless of whether a business operates via e-commerce,
provides digital services, or engages in traditional brick-and-mortar
activities, the tax system should apply neutrally. As Kenya adapts
its tax frameworks to align with the evolving digital landscape,
it is essential to maintain equity in taxation by designing tax
policies that foster a level playing field by treating both digital and
traditional businesses equally.

This will require incorporating international tax rules into the
national tax system to ensure comprehensive and fair tax practices.
In addition, they must be complemented with tax administration
systems, practices and processes that are professional, just and
free from corruption and unethical practices.
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